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Abstract 

Mainstream legal literature on the euro assumes the following three propositions: first, that accession to the 

euro-area is an automatic process; secondly, that exit from the euro-area is forbidden: and thirdly, that expel 

from the euro-area is possible. In turn, economic literature on this issue in general supports the previous 

propositions. The aim of this paper is to review these three propositions and to present three alternative ones 

which qualify current conventional understanding in this area. 

 

-I- 

Mainstream legal analysis of the euro-area argues that a Member State accession to the 

euro area is, at a certain point of the incorporation procedure to the euro-zone, an 

automatic process. Further, it also argues that a Member State exit from the euro area 

would be forbidden. And finally, it argues that expel from the euro area would be possible, 

at least under certain conditions. In turn, economic analyses on the Eurozone also give 

arguments that seem to uphold the previous three propositions. This is in fact one of the 

areas in which both legal and economic analyses on the Eurozone meet each other. This 

coincidence is even more remarkable if taking into account that legal analyses on these 

three issues very rarely rely on economic considerations. The contrary is also true: economic 

analysis on access, exit and expel from the Eurozone hardly ever take into account legal 

considerations. 

This paper will try to show that a different approach to this problematic can be adopted. 

Though I will first and foremost deal with the legal aspects related to access, exit and expel 

from the Eurozone, I will also take into account economic considerations to show the 

previously noted coincidence and also to remark that both the legal and economic 

conversations on this issue reinforce each other, which makes even more surprising their 

reciprocal neglect. Therefore, I will propose and support three different propositions to the 

issues of accession, exit and expel from the euro area. In particular, it will be shown that: 

 

Proposition 1: incorporation to the euro area is not an automatic process; rather, it is a 

voluntary process, all along the phases of which this process is composed of 

Proposition 2: exit from the euro-area is permitted, provided that certain conditions are met 

Proposition 3: expel from the euro-area is forbidden. This is an absolute and universal 

proposition. 
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The structure of the paper is therefore the following. In the next (second) section I will make 

a number of considerations related to the intrinsic logic of the argument that will be 

developed later on. In the third section, I will present and analytically discuss the 

mainstream legal literature on access, exit and expel from the Eurozone. I will supplement 

the previous analysis by showing what the position of mainstream economic thinking is on 

these three issues. Further, in the fourth section, the first proposition (access is a voluntary 

process) will be sustained. In the fifth section, the second proposition (exit is possible if 

certain conditions are met) will be sustained. And in the sixth section the third proposition 

(expel from the euro-zone is prohibited) will be shown. A number of conclusions will be 

pointed out in the last (seventh) section of this paper. 

 

-II- 

Before entering into the nucleus of the discussion on access, exit and expel from the 

Eurozone, I will start by making a more general point on its intrinsic logic. Note that these 

three aspects are in reality three different dimensions of the same problem, which is how to 

understand membership to the Eurozone. Therefore the answer that we give to the first 

problem (whether accession is voluntary or automatic) determines or at the very least 

greatly conditions the answer that we have to give to the other two (exit and expel). If 

accession to the Eurozone is automatic, then it logically follows that unilateral exit cannot 

be the case and that a Member State can be expulsed from the Eurozone. They are logically 

connected because if the process were voluntary, then the Member State that joined on a 

voluntary basis would retain its freedom to exit whenever it would consider it fit, and could 

not be expulsed, unless this was expressly foreseen.  

Many private clubs or associations work like this. Joining is an act of will of the joiner, and 

therefore the joiner is free to decide if she wants to remain in the club or not. As for 

expulsion, unless this is expressly contemplated, no-one can expel anyone from a Club1. And 

the reason for this is precisely that membership to the club or association is always based on 

and only on a free act of will from the member which adheres therein. To be sure, it can be 

argued that the EU is not a private club. But international organisations work in the same 

way. Access implies a free decision on the side of the State that wants to take part in the 

International Organisation. Therefore exit is also free, and expulsion is only possible if it is 

                                                           
1
 See Ashton and Reid (2011). According to them, “the first criterion of a club is the voluntary nature of the 

association of the members who compose the club. From this criterion follows the proposition that a member 

may at any time voluntarily retire from a club by his resignation or withdrawal from it” (2011:165). Further, in 

pages 169-170, they say: “If the rules of a members’ club are silent on the topic ox expulsion of a member of 

the club, no such power will be implied into the rules. Provided there is provision to amend the rules, they 

would first have to be amended to give the club the necessary power to expel a member. In the absence of an 

expulsion rule, it will not be possible as an alternative to convene a special meeting of all the members to 

discuss and then pass a resolution to expel a member (…). The power of expel must always be expressly given 

in the rules”. 
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expressly contemplated as a sanction in the Treaty that brings about the International 

Organisation (Magliveras, 1999; 2011)2. In the case of the Eurozone, we would not be 

talking about access, exit or expulsion from the whole organisation, in this case, the EU, but 

from one particular policy (its monetary policy). However, this policy is of such an 

importance that it has even been coined by some analysts as constituting “a subsystem” 

within the system of the Treaties (Alonso Garcia, 1994). For this reason, the analogy with 

membership to an international organisation may be a useful one. 

However, what interests me in this section is not so much the praxis of either private 

associations or international organisations on access, exit and expulsion, but rather the 

intrinsic logic of the argument. It is not by chance that for private associations and public 

organisations (such as international organisations), the sequence “free access, free exit and 

non-expulsion unless contemplated” is the case. We are here before a logically-deductive 

structured argument. If States (or individuals) are free all along their membership, then exit 

should be permitted. By the same token, if States/individuals are free all along their 

membership, then expulsion should be barred. The opposite argument should also be valid 

as well. If States/individuals are not free all along their membership, then unilateral exit 

should be ruled out. And again, if States/individuals are not free all along their membership, 

then expulsion should be possible. The difference is that in the first case, States/individuals 

have a certain margin of freedom after access whereas in the second case they don’t. This 

stance conditions the answer that we should be giving to exit and expulsion afterwards. In 

other words, both arguments are logical packs. What cannot be maintained, at the same 

time, is, for example, that access is voluntary but that exit is ruled out; or else, that access is 

automatic but exit is possible. For this reason, all the theories that do follow a logical 

                                                           
2
 The Vienna Convention on the Law of the Treaties foresees withdrawal in article Article 56: “Denunciation of 

or withdrawal from a treaty containing no provision  regarding termination, denunciation or withdrawal 

1. A treaty which contains no provision regarding its termination and which does not provide for denunciation 

or withdrawal is not subject to denunciation or withdrawal unless: 

(a) it is established that the parties intended to admit the possibility of denunciation or withdrawal; or  

(b) a right of denunciation or withdrawal may be implied by the nature of the Treaty.” It also foresees 

suspension of a Member’s rights in article 57. However it is silent on the issue of expulsion of a member to a 

Treaty. In turn, Magliveras says (1999:35): “Thus, and this argument applies to all international organisations, 

membership may be terminated permanently, if the state wishes (withdrawal) or if the organisation, applying 

the relevant provisions, orders it”. He adds (2011: 93): “It should be noted that not all international 

organizations have been endowed with the right to address violations perpetrated by members. This omission 

should not be attributed to an oversight by drafters. On the contrary, it should be interpreted as an intentional 

decision of the original members not to envisage the imposition of punitive measures. In its turn, this could 

mean that they prefer to solve instances of transgression through diplomatic and similar means but outside 

the formal environment of the organization. This pattern has been followed in a not insignificant number of 

international institutions (including the European Community). However, it seems to have been abandoned. 

Indeed, since the early 1990s there has been a trend to amend the constitutive instruments of existing 

institutions and allow them to impose measures of a punitive nature, especially for violating democratic and 

human rights norms (e.g. Organization of American States, Commonwealth of Nations, European Union, etc.)”. 
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argumentative path will be taken into account in this article. Instead, I shall disregard those 

arguments that do not hold to either one or the other logical sequence3. 

 

 

-III- 

We may now turn to the analysis of mainstream legal literature on accession, exit and expel 

from the euro. As has been said, legal literature understands that accession to the EU is 

from almost the very beginning of this process an automatic decision, exit is forbidden, but 

a Member State could be expelled out of the Eurozone. In turn, economic literature on all 

three issues basically gives support to the previous legal stance. I will not tire the reader 

with piling up all the authors that agree with these three propositions. I will simply 

comment on what I think to be the most relevant examples of this stream of thought. 

 

Accession 

For most lawyers, accession to the euro-area is far from being a voluntary act of the 

European Union’s Member States. Once a Member State has joined the Union, then it has 

an obligation to join the Eurozone. This would not be just a common obligation: in fact, 

lawyers do qualify this obligation as a legal commitment4. In my opinion, one of the clearest 

examples that belong to this school of thought is the work of Jean Victor Louis and Rosa M. 

Lastra (2013). According to these authors (2013:72): 

 

“The participation in the euro area is a right but also an obligation for each Member State except for the UK 

and Denmark, to which protocols have conferred a special status”. 

 

Therefore for Louis and Lastra, the right and the obligation to accede to the Eurozone would 

be but two sides of the same coin. It would be a right in the sense that no one (neither the 

Union nor other Member States) could ever deny entry to Member States that comply with 

the convergence criteria. But it is an obligation in the sense that, once in the EU, Member 

States would be legally committed to accede to the Eurozone. Hofmesiter (2011:127) joins 

Louis and Lastra on this. For this author “membership in the EU is voluntary, i.e., states can 

apply to become members of the EU or decide to remain outside. However, once a state has 

                                                           
3
 See Dammann (2013:139) making a similar argument on these logical packs: “This duty [the duty to join the 

euro] has obvious implications for the withdrawal right question: to the extent that the TFEU imposes a duty to 

join the Eurozone, it makes little sense to grant a withdrawal right”. 
4
 On the specific meaning of legal commitments, see Estella (2015). 
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made the decision to join and eventually becomes a Member State, that state is subject to a 

number of obligations. One of these obligations is the requirement to participate in the 

EMU”. 

In turn, the Tuori brothers agree with the previously noted stance and say that “the 

provisions on EMU were premised on the assumption that Member States would join as 

soon as they fulfilled the convergence criteria. Indeed, this was considered a legal 

obligation, except for the UK and Denmark who had negotiated opt-outs confirmed in 

separate Protocols attached to the Maastricht Treaty . Moreover, in Maastricht the general 

expectation was that the opt-outs would be merely temporary and that the UK and 

Denmark, too, would enter sooner or later” (Tuori and Tuori, 2014:28). 

 

For its part, mainstream economic analyses on accession to the Euro-zone supplement legal 

ones in different ways. For example, de Grauwe (2012:144), when commenting on why 

Sweden is not only not a member of the Eurozone, but also not a member of the ERM-II, 

argues the following: 

 

“Another EU country that has not adhered to the ERM-II is Sweden (…). Entering this exchange rate 

arrangement would legally bind Sweden also to enter the Eurozone (provided the other convergence criteria 

are satisfied)”. 

 

De Grauwe is making two points here: 1) that entry into the ERM-II is a voluntary decision 

from the Member State that wants to join. And 2) however, once a Member State is into the 

ERM-II, it has an obligation to join the euro (which he qualifies as a legal obligation), 

provided of course that the convergence criteria are met. 

De Grauwe is not precisely alone in his understanding on how the accession process to the 

euro works. If anything, he is even surpassed by other authors. For example, Jürgen Stark5 

said the following in an address he delivered before the Icelandic Chamber of Commerce on 

13 February 2008: 

 

“A country that has joined the EU has eventually the obligation to join the euro” 

 

And in a further passage of the same speech, Stark remarked the following: 

                                                           
5
 Jürgen Stark is a german economist, who served in the executive board of the ECB from 1 June 2006 to 31 

December 2011. 
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“Once a country is able to fulfil these legal and economic criteria in a sustainable manner, it joins the euro 

area” 

 

Therefore, there seems to be two economists’ positions on the issue of accession, a soft one 

and a harder one. The soft one (exemplified by de Grauwe´s) would imply that accession 

would be voluntary until a country decided to get into the ERM-II. The harder one (Stark´s 

one) would be the position according to which the mere fact of joining the EU would imply 

an obligation to join the euro once the convergence criteria were met6. 

Mainstream legal analysis, examined above, seems therefore to be closer to what I have 

called the “harder” view on accession. As we have seen, mainstream legal authors argue 

that there is a legal obligation to join the EMU once a State is a member of the EU. To 

accede is not just an obligation: it is a legal commitment for member States that joined the 

EU. Interestingly, Louis and Lastra only cite Denmark and the UK (the two Member States 

that enjoy opt-outs from the EMU) as the only Member States to which this obligation 

would not apply, but not Sweden (which is the country that provoked de Grauwe´s 

comments on the automaticity of the accession process). Sweden, for Louis and Lastra, 

would also be obliged to enter the EMU; however Sweden (and other countries) would have 

a certain margin of discretion as to decide when7. 

 

 

Exit 

As is known, exit from the Eurozone is not expressly foreseen in EU law. Only exit from the 

whole Union is foreseen in article 50 of the EUT (Tatham, 2012). However, lawyers’ 

conventional interpretation is that this is an “all-or-nothing” clause: it does not allow for 

selective withdrawal from specific EU policies, much the less so from the Eurozone. For 

example, Hofmeister (2011) argues that there would not be such a thing as a separate right 

to withdrawal from the EMU and a right to withdrawal from the EU. Therefore, either a 

Member State exits the EU, as article 50 of the EU Treaty allows for, or it remains in it, but 

                                                           
6
 Barroso supported what I have called “the harder” stance on accession. See his statement in November 2010: 

“If you are in the EU you should join the euro”. http://www.express.co.uk/news/uk/282825/Barroso-If-you-

are-in-the-EU-you-should-join-euro. 
7
 See however their remarks on the Swedish question in page 90. For these authors, “to submit the compliance 

of an obligation imposed upon the State by the Treaty to the approval of either Parliament or the people is not 

compatible with the Treaty”. As is known, the Swedish people rejected joining the euro on a referendum that 

was held on 14 September 2003. In the face of it, these authors have to recognize the following: “Obviously, 

the Commission did not wish to adopt a legal position in this respect. How can you enforce upon a State a 

change of its currency?” 
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cherry-picking of different policies (in particular, monetary union) would be legally barred, 

due to the irrevocable character of the EMU and also to fact that the process of accession to 

the Eurozone is an automatic one. Hinajeros (2015:5) also argues that “there are no express 

provisions on the Treaty on terminating EMU as a whole, or on a Member State leaving 

EMU, voluntarily or otherwise –presumably unless the member State decides to leave the 

EU altogether, pursuant article to 50 TEU”.  

In turn, Athanassiou, in a lengthy and widely cited article on withdrawal and expulsion from 

the EMU, (2009:4) argues that “(…) a Member State’s exit from EMU, without a parallel 

withdrawal from the EU, would be legally inconceivable”. Athanassiou´s arguments in 

support of his position are the following. First, withdrawal from the EMU is not foreseen by 

the Treaties. Secondly, this means that although negotiated withdrawal would be in 

principle possible, unilateral withdrawal would not. The reason for this seems to be a mix of 

economic and above all legal considerations: “among other things”, Athanassiou argues, 

“commentators focus on the continuity of contracts and on the uncertainty surrounding the 

extent to which foreign courts would recognise the validity of the redenomination of 

contracts between debtors established in the withdrawing NCB’s jurisdiction and their 

foreign creditors”. He however does not clarify why all these issues would evaporate in the 

case of a negotiated withdrawal. The bottom line is however clear: exit (unilateral exit) is 

forbidden by EU law. 

For other authors, such as Scott (1998), “a partial [i.e, unilateral] withdrawal from a 

continuing monetary union is unlikely because a withdrawing country would find it 

exceedingly difficult to re-establish control over its monetary supply”. Therefore, Scott’s 

position seem to be that the definitive argument for advocating against unilateral 

withdrawal would rather be of an economic kind –namely, the difficulty of the withdrawal 

Member State for regaining control of its monetary supply. However, he does not explain 

why this would be difficult and above all why in those cases in which countries have left 

currency unions in the past, they have been able to regain control of their monetary supply 

–at least with the time8. 

Scott has revisited his argument on euro-exit in a recent paper of 2012. In this paper, this 

author seems to uphold the arguments he put forward in his article of 1998 although in a 

more nuanced way. He also adds new arguments to his previous ones. In particular, he 

argues that a Treaty amendment would be the “clearest path” for unilateral withdrawal. 

Therefore, even if unilateral, a Member State exit from the Eurozone would imply, according 

to his view, a certain degree of coordination among Member States and the EU institutions. 

This can be interpreted in the sense that this author is discarding a Member State plain 

unilateral exit. 

                                                           
8
 Argentina would be a case in point. See Eichengreen (2007:19). 
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In turn, Proctor and Thyeffry, in a paper published in 1998, argue that “a unilateral 

withdrawal from the Maastricht Treaty would constitute a clear breach of a Treaty 

obligation owed to other Member States” and therefore would be illegal. To be sure, these 

authors were writing before the Lisbon Treaty introduced article 50 into the EUT. For this 

reason, in a more recent article, Thieffry (2011) qualifies his previous stance and argues that 

“withdrawal [from the EMU] would have to be negotiated”, thus joining Scott’s position of 

2012 in this regard. 

In the same vein, Lastra (2006:29 and 242) and Seyad (1996:262) preclude exit due to the 

irreversible character of the EMU. They accept termination of the euro only in the case in 

which Member States unanimously amended the Treaties. Treves (2000:116) and Herrmann 

(2002) employ a similar argument: the euro is irreversible and irrevocable. Zilioli and 

Selmayr (2000) agree on the irreversible character of the euro but add some qualifications. 

According to these authors, “the Member States have never, not even for a juridical second, 

transferred their monetary sovereignty to the legal person EC – which then could have 

delegated the powers in this monetary field to the ECB – but have chosen to directly 

transfer it, without using the Community institutions as an intermediary, to the newly 

established ECB on 1 January 1999, and thus to constitutionalize this (irreversible) transfer 

of sovereign power”. So, according to these authors, the bearer of this irreversible transfer 

of sovereignty would be not the EU but the ECB. Herrmann, instead, disagrees with this 

position. It would be the Union –and not the ECB- which would be the bearer of this 

irreversible transfer. But all these authors agree on the point that the sovereignty transfer is 

irreversible. 

For its part, for economists, adoption of the euro also has an “irreversible” character. 

Therefore unilateral exit is impossible. This means that, once the euro is adopted by a 

country, this commitment cannot be untied. One of the best illustrations of this stance is 

given by the first President of the ECB, Jean Claude Trichet. According to him9: 

“... to enter the euro zone there must be an overwhelming sentiment within society that the country is 

preparing to achieve a common destiny with the other members ... One cannot jump in and jump out of the 

euro area as one hops on and off from a bus; participation in EMU commits the destiny of a country.” 

 

Since then, Trichet’s “bus metaphor” has been repeated a countless number of times. Other 

metaphors have also been used to refer to the same idea (Charteris-Blacka and Musolffb, 

2003). The point is always one and the same: since the EU Treaty “makes no provision for 

exit [from the EMU]”, the euro is irreversible. More specifically, Einchgreen (2007), who is 

one of the economists who has worked more extensively on the break-up of the euro-area, 

points at the economic, political and legal obstacles of a euro-break up (i.e, unilateral 

withdrawal). As for the economic obstacles, he argues that departure from the euro would 

                                                           
9
 Cited by Louis (2010). 
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“be associated with a significant rise in spreads and debt-servicing costs”. As for the political 

obstacles, he argues that “diplomatic tensions and acrimony” would follow exit. Finally, as 

for the legal obstacles, he mentions the fact that the EU Treaties do not foresee exit, 

together with the legal obstacles that would be related to the re-establishment of the new 

national currency. He however recognises that in cases like Argentina in 2001 (a country 

which broke the dollarization of its currency, the peso), the ensuing litigation did not “force 

re-dollarization of previously “pesified” contracts or force other compensation to aggrieved 

creditors”.  

Another good illustration of the traditional economists’ stance on euro-exit is given by the 

current President of the ECB, Mario Draghi. In the worst moment of the euro crisis, Draghi 

spoke of the irreversibility of the euro in this way10: 

 

“(…) We think the euro is irreversible. And it’s not an empty word now, because I preceded saying exactly what 

actions have been made, are being made to make it irreversible”. 

 

In sum, for economists the irreversible character of the euro is what would explain why 

unilateral exit would be barred. Credibility of the euro would be at stake if it were otherwise 

–if the euro was not seen by economic operators and policy-makers as an irreversible 

project. To this they add other considerations, such as the difficulties to re-introduce a new 

currency, or the rise in spreads and in debt servicing if exit occurs; however, such difficulties 

would be of a more contingent nature and therefore not totally unsurmountable. 

 

Expel 

Expulsion from the EMU is, as happens with exit, not expressly foreseen by EU law. Only 

“suspension of Member States’ voting rights” is foreseen by article 7 of the EUT. However, 

as shall be seen later on, no-one argues that suspension may amount to expulsion. Here 

both lawyers and economists are more nuanced on their stance towards expulsion but in 

general their position may indirectly be interpreted as amounting to recognise the 

possibility of expulsion from the EMU. 

To start with, the main reference as regards expel is again Athanassiou, who extensively 

deals with this issue in the paper cited above. For him: 

 

                                                           
10

 Speech by Mario Draghi, President of the European Central Bank at the Global Investment Conference in 

London 26 July 2012. This is the speech in which Mario Draghi said that it would do “whatever it takes” to save 

the euro. 
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“Expulsion (..) from the EMU (…) may be possible in practical terms –even if only indirectly” 

 

This is common ground at least in the legal literature which deals with expulsion. For 

example, Scott gets to a similar conclusion. He (1998; 2012) assumes that expulsion is a 

viable legal option, though he speaks of a “cooperative” solution to this problem, in which 

all Member States and the expelled one would have to collaborate. In turn, Proctor (2006) is 

even more nuanced. Expulsion would be an option but it would have decayed in the case, 

for example, of Greece, since the failure of this Member State to provide the Union with 

“accurate” statistics on its macroeconomic performance before joining the euro would have 

been already remedied through other means (the EU law regular infringement procedures). 

Therefore, the possibility for expulsion would “have been lost”. My interpretation of 

Proctor’s stance is that the option of expulsion would be a kind of sanction available in EU 

law, but it would be pre-empted once other –less radical- remedies would have been 

enforced. 

As for economists, Buti, Franco and Ongena (1998:87) state that “once in the euro, 

incentives to pursue budgetary retrenchment may weaken considerably as (…) expulsion 

from the Eurozone is not contemplated by the Treaty”. These authors write in 1998, thus a 

year before the euro was formally adopted. This means that expulsion was very much in the 

economists’ mind-set when the EMU was brought about. It is interesting to note that 

although the previously cited authors say that expulsion is not foreseen by the Treaties, this 

does not immediately make them discard this option. If anything, they remain silent at this 

regard. 

The most forceful expression of expulsion as a viable economic alternative is that of German 

economists Sinn and Sell. In a very polemic article published in the Financial Times in July 

201211, both authors advocated for the possibility of a “temporal exit” from the Eurozone 

against the most economically distressed members of the EMU. Once their public finances 

restored, these countries would have a “return ticket” to the Eurozone. In this article, Sinn 

and Sell only refer indirectly to expulsion. However, in a number of interviews that Sinn has 

given to different media, he explicitly refers to expulsion of some Eurozone members 

(Greece in particular). For example, Credit Writedowns, a well-known site on finance and 

financial markets, published in 2011 an interview with Sinn which title does not offer much 

ground for doubt: “there is no alternative but Greece’s Eurozone expulsion”12. True, Sinn´s 

position has been adopted in the midst of the euro-crisis and as an answer to it at least for 

some peripheral countries. This is to say that expulsion is seen more as a pragmatic 

response to a specific situation of extreme difficulty than as a matter of principle. However, 

                                                           
11

 “Our opt-in Opt-out solution for the euro”. Financial Times, July 31, available here: 

http://www.ft.com/cms/s/0/b2c75538-da35-11e1-b03b-00144feab49a.html#axzz3LP3MQJht 
12

 Available here: https://www.creditwritedowns.com/2011/09/sinn-greece-eurozone-expulsion.html 
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the point is that these economists (Sinn’s in particular) now explicitly view expulsion as a 

feasible alternative in economic terms. 

 

-IV- 

 

Proposition 1: incorporation to the euro area is not an automatic process; rather, it is a 

voluntary process, all along the phases of which this process is composed of 

 

As has been argued before, mainstream economic analyses on the issue of accession is 

divided in two strands (the soft one and the harder one) while legal analyses are closer to 

the harder one. Let me now review this stance. 

 

The harder thesis 

I shall start by the harder one. For most lawyers and many economists, EU accession 

determines EMU accession. Member States are thus obliged to join the euro. The only 

margin of discretion they have is to decide (but not in a completely unilateral way) when 

they want to join and at what pace.  

The accurateness of this stance is however unclear–at least from a legal perspective, and 

probably from an economic one as well. First of all, there is no provision in the EU Treaty 

that expressly obliges Member States to join the euro. It clearly stems for the Treaty that 

the EMU is a crucial policy for the Union at many points: for example, when the FTEU 

declares monetary policy as EU “exclusive competence” or when it establishes a specific 

Chapter for Monetary Policy (Chapter II, Title VIII, FTEU), differentiated from the Chapter on 

Economic Policy. But the importance of the EMU cannot be made equivalent with an 

express legal obligation to join the euro once a Member State has joined the EU. 

Secondly, it is often argued that the Maastricht Treaty (the Treaty that introduced the EMU) 

legally obliged Member States of the Union to join the euro. In connection with this 

argument, it is also argued that the Accession Acts of Member States that joined the EU 

after the enactment of the Maastricht Treaty, also make a reference to this obligation. To 

start with the first argument, its defenders13 cite the “Protocol on the Transition to the third 

stage of Economic and Monetary Union” to the Maastricht Treaty in their support. This 

Protocol states the following: 

 

                                                           
13

 See Lastra (2006), Seyad (1999) and Zilioli and Selmayr (2000), for example. 
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“The High Contracting Parties, declare the irreversible character of the Community's movement to the third 

stage of economic and monetary union by signing the new Treaty provisions on economic and monetary 

union”. 

 

What is to be understood by the expression “irreversible character”? The Protocol itself 

clarifies this later on: 

 

“Therefore all Member States shall, whether they fulfil the necessary conditions for the adoption of a single 

currency or not, respect the will for the Community to enter swiftly into the third stage, and therefore no 

Member State shall prevent the entering into the third stage” (my underlining). 

 

Thus the only concrete and specific obligation that Member States had was a negative one: 

not to impede accession of those Member States which wanted to get into the third phase 

of the EMU (Seyad, 1999:245). If taking into account that the EMU was conceived as an 

enhanced cooperation mechanism ex-Tractatum, this part of the wording of the previous 

Protocol is perfectly understandable. A systematic analysis of the Maastricht Treaty 

reinforces this interpretation: it is by no chance that the two Protocols that come after the 

Protocol on the Transition to the third stage of the EMU were the British and the Danish 

opt-outs from the EMU. The UK and Denmark were given this choice; in exchange, both 

countries legally committed themselves not to impede that other Member States adopted 

the euro. This may seem exaggerated nowadays. But if one makes a careful reading of the 

negotiations that led to the incorporation of the EMU into the Maastricht Treaty, it is very 

clear that some Member States, in particular Britain, did not only not want to join it but 

were also opposed to the whole EMU project14. It is under this light that the wording of the 

Protocol, previously transcribed, has to be interpreted. 

 

According to the second argument previously mentioned (joining the euro would be an 

obligation for the new acceding Member States) an analysis of the different Acts of 

Accession of new Member States since 1994 gives ground to conclude that such an 

obligation did not exist. First, the Act of Accession of Austria, Sweden and Finland (as well as 

Norway) is completely silent at this regard. However, the Act of Accession of the countries 

                                                           
14

 See James (2012:237), commenting on the meeting of the Delors Committee on the EMU: “Delors also had 

some luck on his side. The three central bankers who came to play a dominant role in the committee all had 

very firm views (…). From the outset it looked as if Leigh-Pemberton [Bank of England], whose government was 

firmly opposed to the whole project, might wreck the discussion”. In page 262 he reports: “Indeed, in 

November [1990], the Bank of England issued a statement to the other European central banks: ‘The Governor 

of the Bank of England records that the UK authorities do not accept the case for a single currency and a 

monetary policy’”. In general, James’ account gives ample evidence of the extent to which the UK was opposed 

to the EMU project. My underlining. 
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that acceded the Union in 2004 (the Czech Republic, Estonia, Latvia, Lithuania, Hungary, 

Poland, Slovenia and Slovakia, plus Cyprus and Malta) is not. In particular, article 4 of this 

Act says: 

 

“Each of the Member States shall participate in Economic and Monetary Union from the date of accession as a 

Member State with a derogation within the meaning of article 122 of the EC Treaty” 

 

For the advocates of the “harder” thesis, this is the acid test that confirms that joining the 

EU implies an obligation to join the euro. However, if the previous provision is carefully 

read, one may realize that the answer is exactly the opposite one: what article 4 simply says 

is that new Member States will become, for the EMU, states “with a derogation”. That is to 

say, those new Member States were out of the EMU. It is difficult to read article 4 as 

creating any “obligation”. It is more an article on what the status of new Member States is 

vis-à-vis the euro than anything else. If one were to read article 4 as creating an obligation, 

the only obligation that could stem from this article would be to keep these member States 

away from the EMU, at least in principle. This is precisely the point that de Grauwe makes: 

the enthusiasm for Member States’ accession to the euro of the first EMU years has been 

much less visible after the 1995 enlargement15. The “new” EU policy for these new countries 

was more one of refrainment than of encouragement to accede the EMU. The previous 

article is a clear proof of the new EU mood towards the new entrants. And the same goes 

for the accession of Bulgaria and Romania16 and for the accession of Croatia17. 

 

The third major argument that the harder thesis makes is connected to the “irrevocability” 

mentioned by article 140.3 FTEU. This article reads as follows: 

“If it is decided, in accordance with the procedure set out in paragraph 2, to abrogate a derogation, the Council 

shall, acting with the unanimity of the Member States whose currency is the euro and the Member State 

concerned, on a proposal from the Commission and after consulting the European Central Bank, irrevocably fix 

the rate at which the euro shall be substituted for the currency of the Member State concerned, and take the 

other measures necessary for the introduction of the euro as the single currency in the Member State 

concerned”. 

 

                                                           
15

 De Grauwe says, in particular, the following (2012:145): “Things are different for the new Member States. 

The political will to allow [them] into the Eurozone is weak, and suddenly the Treaty numbers are used with 

great precision to block entry. Although the principle of equal treatment applies to the old and new Member 

States, in practice this does not seem to be the case”. 
16

 See article 5 of their Act of Accession 
17

 Again, see article 5 of its Accession Act 
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I will not tire the reader with the analysis of an article that has received a lot of attention in 

the legal and economic fields18. However, as it stems from the wording of article 140.3, 

“irrevocability” is referred to the fixing of exchange rates. Only a very voluntary 

interpretation could link it to the process of incorporation to the euro –and not only to the 

fixing of exchange rates. From an economic perspective, the irrevocable fixing of the 

exchange rates is a necessary step that must be taken prior to the abandonment of the 

national currency in favour of the European one: exchange rates have to be frozen at a 

given time before the new currency is adopted. When it should be the case is of course 

open for debate. But that it should be the case is not (Dammann, 2013:140). 

 

The soft thesis 

I shall now go on to discuss the arguments of what I have called the “soft” thesis. As will be 

recalled, its advocates say that the process of joining the EMU is a voluntary process until a 

Member State gets into the ERM-II. Once in, the Member State in question would have a 

legal obligation to join the euro.  

To address this issue, it is important to start recalling Resolution of the European Council of 

Amsterdam of 16 June 1997. This Resolution established the so-called ERM-II (Exchange 

Rate Mechanism-II, the successor of the EMS). According to point 1.6 of the Resolution, 

“participation in the exchange-rate mechanism will be voluntary for the Member States 

outside the euro area”. The question is whether this Resolution is legally binding or whether 

it just incorporates a political commitment. The ECJEU has so far not pronounced itself on 

the issue of the legal nature of European Council resolutions. However, according to Alonso 

Garcia (2001:84), the Court of Justice is in general concerned with material reality rather 

than with formal one. It therefore is not formalistic at this regard: if, according to the 

content of the measure, an EU act is legally binding, then the ECJ will rule that the act 

deploys its full legal effects.19. 

If this case-law were to be followed, then one should probably have to conclude that the 

European Council resolution of 16 June 1997 amounts to a legally binding act. This 

conclusion would be reached at since the content of this resolution (the setting-up of the 

ERM-II to facilitate access to the third and definitive phase of the monetary union) is so 

crucial that it could not be otherwise. Further, such a conclusion would possibly be 

reinforced by the fact that at least part of the Resolution of 16 June 1997 was taken up by 

the agreement of 16 March 2006 between the ECB and the National Central Banks of the 

Member States outside the euro-area on an exchange rate mechanism20. Thus the preamble 

                                                           
18

 See, inter alia, Hofmesiter (2011) and De Grauwe (2012). 
19

 This case-law can be traced back to the ERTA case, of 31 March 1971, Case 22/70. 
20

 This agreement replaces the first agreement that was taken in this field, which was adopted on 1 September 

1998. In turn, the 2006 agreement has been amended each time that a new national central bank becomes 

party to the Agreement on the ERM II. Therefore, it has been amended four times so far. 
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of this agreement incorporates, in the four indent of its third recital, the principle according 

to which access to the ERM-II is voluntary. This agreement is a legally binding act beyond 

any possible doubt. As Louis and Lastra remark, the ECB is competent to conclude these sort 

of agreements as an expression of its “international legal personality”, as this is framed by 

article 23 of the ESCB Statute21. The only remaining question would be that of the legal 

nature of the agreement’s preamble. In principle, legally binding acts’ preambles have, as 

much, an interpretative force. This is a consistent case-law of the ECJ22. However, we also 

know that the separation line between acts which work as an interpretation parameter from 

acts which work as a validity parameter is rather fine23. Therefore, recitals of preambles 

should be used to interpret the substantive part of a legal act –in this case, the agreement 

of 2006- with the exclusion of contra-legem interpretations. In this case, it is fairly obvious 

that the preamble recital on the voluntary character of accession to the ERM-II has a 

regulatory character; however, and be it as it may, it is also clear that it does not go against 

any of the norms that are contained in the substantive part of this agreement. 

To sum up, there are at least two indications that seem to imply that the voluntary access to 

the ERM-II is not only a political commitment but also a legal one. The first indication is the 

fact that Resolution of 16 June 1997 probably contains a substantive regulation. And the 

second indication is that the ECB agreement of 2006 is without any doubt a legally binding 

act. Its preamble could never take precedence over the substantive part of the agreement 

but, as has been argued, the preamble does not go against the substantive part of the 

agreement in this particular case. In other words, this would seem to give ground to the 

“soft” thesis –and not to the “harder thesis”- when it says that if access to the ERM-II is 

voluntary, then the mere membership in the EU is not sufficient to generate an obligation 

for Member States to join the euro. To be sure, membership would be a condition to join; 

but it would be a necessary one, not a sufficient condition. 

The main consequence derived from this stance is that Member States of the EU would not 

have to expressly opt-out in order not to join the EMU. They would simply need not to 

accede to the ERM-II if they wanted not to join the euro-zone. 

However, coincidence with this part of the “soft” thesis does not imply coincidence with the 

second part of the soft thesis. As shall be remembered, the second part of the soft thesis 

was that once a Member State had joined the ERM-II, it would be obliged to join the euro. In 

the following I go on to explain why this cannot be the case. 

                                                           
21

 Which says: “The ECB and national central banks may: establish relations with central banks (…) in other 

countries (…). 
22

 Case C-162/97 Nilsson [1998] ECR I-7477, paragraph 54. See also Case C-412/93 Edouard 

Leclerc-Siplec [1995] ECR I-179, paragraph 47; Case C-308/97 Manfredi [1998] ECR I-7685, 

paragraph 30; Case C-136/04 Deutsches Milch-Kontor [2005] ECR I-10095, paragraph 32; Case C- 

110/05 Commission v Italy [2008] ECR I-0000, first Advocate General’s Opinion, paragraphs 64-65, 

and second Advocate General’s Opinion, paragraphs 174-175. 
23

 See BRAC Rent-a-car [2003] EWHC Ch 128, paragraph 26. 
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As has been seen before, article 140.3 of the FTEU is the Treaty provision that regulates the 

last phase of the accession process to the EMU of the Member States of the Union which 

did not belong to the euro-area. In particular, this article establishes the decision-making 

procedure through which Member States will decide to “irrevocably fix” the rate at which 

the old currency will be set vis-à-vis the euro. The relevant part of article 140.3 I want to 

underline is the following: 

 

“(…) the Council shall, acting with the unanimity of the member States whose currency is the euro, and the 

Member State concerned, irrevocably fix the rate at which the euro shall be substituted for the currency of the 

Member State concerned (…)” (my underlining). 

 

It is particularly interesting to note that, different from other provisions in which the EU 

Treaties establish unanimity as the decision-making procedure, article 140.3 refers to 

unanimity of the Member States of the Eurozone and of the Member State which is not (yet) 

in the Eurozone. This wording cannot be a mere coincidence. It may only be understood in 

the sense that the Member State which is not yet in the Eurozone holds a right to veto the 

particular exchange rate which the other members of the Eurozone might want to establish. 

In other words, this article is foreseeing the emergence of a possible discrepancy at this 

regard. The clearest example to look at this potential discrepancy would be the case in 

which the members of the Eurozone would want to fix an exchange rate at a lower level 

than the level preferred by the Member State outside the Eurozone. Imagine, for example, 

that the members of the Eurozone preferred to fix the exchange rate between the euro and 

the other currency at par (1 units of the old currency-1 euro), whereas the Member State 

outside the Eurozone would prefer an exchange rate at 2 units of the old currency- 1 euro. 

In other words, the Member State outside the Eurozone would prefer a competitive 

devaluation of its currency before getting into the euro. If both players (the members of the 

Eurozone and the Member State outside the Eurozone) did not reach an agreement, then 

the latter one would exercise its right to veto, and therefore, it would not get into the 

Eurozone. This final exit door from the whole process of accession to the euro indicates that 

the process is far from being obligatory, even once the accessing Member State was in the 

ERM-II system. A different interpretation would imply that article 140.3 would be devoid of 

any legal substance. The conclusion is that both accession to the ERM-II as well as accession 

to the final stage of the euro are acts of will of the Member State that is outside the 

Eurozone. 

Let us now analyse the implications that the previous interpretation has from an economic 

perspective. I will use Latvia as an example, which is a good illustration of the point I want to 

make here. 
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Latvia got into the ERM-II on 2 May 2005. The central rate that was established was of 1 

euro =0.702 lats. In the agreement between the ministers of the euro area Member States, 

the President of the European Central Bank and the ministers and the Central bank 

governors of Denmark, Estonia, Lithuania, Slovenia and Latvia, it was established that the 

observed fluctuation margin would be of +-15%24. However, since its entry into the ERM-II, 

Latvia unilaterally decided to keep a fluctuation rate of +-1% around the central rate. Latvia 

entered the Eurozone on the 1st of January 2014, and the exchange rate that was 

irrevocably fixed before its accession to the Eurozone was precisely the one that was 

previously fixed in 2005 as its central rate in the ERM-II mechanism. 

This is exactly what happened when the Euro was officially created in 1999. As de Grauwe 

reports (2012:142), the exchange rates between the euro and currencies of other Member 

States that wanted to join the euro at that time were previously announced, in May 1998. 

The commitment of the central banks of the member States to intervene against markets 

pressures was also announced. Therefore the market finally converged around the 

previously announced exchange rates around the time of the entry into the third and 

definitive phase of the EMU. Very little intervention was needed in support of the signalled 

exchange rate policy. 

Being this the case, why would then want a Member State to modify its exchange rate 

before taking the final step to get into the euro? It could be argued that from an economic 

perspective, this would not make sense. After all, it would be the financial markets which 

would converge around the exchange rate previously announced. However, there are two 

kinds of considerations that can be made here. The first is a political one. The second is an 

economic consideration. 

The political consideration has to do with democracy and party politics. We are used to 

assume that the euro is a technical process. It is about agencies (the central banks) and 

markets (the financial markets). According to this reading, the people, and its agents (its 

representatives) are completely barred from this process. But it could be the case that a 

new majority could be conformed in the country that wanted to join the euro. This majority 

might have a different platform as regards the euro (either not to join or to join but under 

better conditions); or else, a completely new and unforeseen exogenous element (like an 

economic crisis) could arise that would alter its previous preferences as regards acceding 

the euro. Be it as it may, in a way, it can be said that article 140.3 FTEU is rightly taking into 

account this “counterfactual” situation, and it is solving this political problem by giving a 

final chance to that Member State to back up and postpone this decision (or even forget 

about it). 

                                                           
24

 See the Comunique of the agreement of 29 April 2005 here: 

http://ec.europa.eu/economy_finance/publications/publication6193_en.pdf 
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The economic consideration has to do with what de Grauwe (2012) calls the Balassa-

Samuelson phenomenon. In a nutshell, this phenomenon happens when Member States 

that want to join the euro converge around the euro-zone Member States and experience 

productivity growth that leads them to increased inflation rates25. When this effect occurs, 

then the only way to deal with it is to absorb it via an appreciation of the incoming 

member’s currency. However, this would imply, in turn, a loss of competitiveness for that 

country due to its appreciated exchange rate. Therefore, before acceding to the euro, the 

incomer Member State might want to modify its exchange rate and set it at a more 

competitive level26. 

This is more or less what happened in the Latvian case. First, a catch-up process with the 

Eurozone member States occurred in Latvia after it joined the EU. This country therefore 

had impressive growth rates that steered inflation which in turn could only be 

accommodated via an overvalued lat (see graph 1). Secondly, when the crisis hit this 

country, the impact was for Latvia, according to some economists, one of the worst in the 

world27. Thirdly, taking into account the magnitude of the slump, even IMF officials insisted 

that the country had to devalue its currency (including Olivier Blanchard, the Director of the 

IMF Research Department28). Fourthly, Latvia did not devalue and kept the peg with the 

euro at the rate this country had committed to. The only alternative for Latvia was therefore 

to undertake a very severe internal devaluation process. Finally, though the recovery of the 

Latvian economy some years after the crisis has been impressive, there is a vivid debate 

among economists about whether this is the consequence of internal devaluation or not 

(Blanchard, Griffiths and Gruss, 2013; Krugman, 201329). Maybe if Latvia had devalued its 

                                                           
25

 As de Grauwe (2012) reports, this is what happened with a number of countries that acceded into the Union 

in the 2000s (Latvia would be a good example of it), in part due to their catch-up process with the rest of the 

Eurozone members. 
26

 This is further complicated by the fact that convergence criterion number 3 established in article 140.1 FTEU 

and in article 3 of Protocol 13 on the convergence criteria is a “no-devaluation requirement”. Therefore, the 

incomer member State cannot devalue its currency during two years prior of its entry into the EMU. There are 

two possible ways to interpret this provision: one is to say that the incomer member State cannot devalue at 

all; and the second is to say that the incomer Member State can devalue but within the margins established in 

its specific ERM-II agreement (in the case of Latvia, +-15%). De Grauwe (2012:147) opts for this second 

interpretation, which is more flexible. If this interpretation was then adopted, and if the incomer Member 

State was not happy with the appreciation of its currency, it might want to opt for a depreciated conversion 

rate right before entry. If the former interpretation was adopted (the incomer cannot devalue at all), then the 

incomer Member State might want to decide to enter into the Eurozone when its conversion rate was set up at 

more favourable conditions. The bottom line is that in either case, article 140.3 would legally support it to stop 

the process. As for the markets side, it could be argued that the markets might understand that the conversion 

rate was misaligned, and would not punish this decision. 
27

 For example, in a number of posts that Krugman has published on Latvia in the New York Times, he 

compares Latvia slump with the Great Depression in the USA. See Krugman here: 

http://krugman.blogs.nytimes.com/?s=latvia&_r=0 

 
28

 See Olivier Blanchard (2012), Lessons from Latvia, available here: http://blog-

imfdirect.imf.org/2012/06/11/lessons-from-latvia/ 
29

 Latvian adventures, available here: http://krugman.blogs.nytimes.com/2013/09/19/latvian-

adventures/#more-35638 
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currency, pain would have been less intense for this country and more evenly distributed 

(Weisbrot and Ray, 2010). And what is more important, maybe if the country had acceded 

into the euro at a different (depreciated) conversion rate, the recovery in the future could 

be more sustainable30. Only time will tell. Be it as it may, had the Latvian government not 

been so committed to keeping the lat’s peg with the euro, it might have wanted to devalue 

its currency, and accede the euro at a different (more competitive) conversion rate. If this 

had been the case, it would have probably encountered obstacles not in Washington, as I 

have said, but in Brussels –which celebrate Latvia as an example of the benefits of radical 

austerity policies (Krugman, 201231). In that case, article 140.3 could have helped this 

country at least to postpone accession to the euro. 

 

Graph 1: Latvia’s Real GDP Growth and Inflation (2000-2013) 

 

 

Source: Eurostat 

 

To sum up the previous arguments, it can be said that from a legal perspective, access to the 

euro is far from being automatic, all along the phases in which the process of incorporation 

to the euro is composed of. European Union membership does not imply an obligation to 

join the euro. Further, once in the ERM-II, Member States are not obliged to joining the euro 

either, even if they comply with the convergence criteria. The wording of article 140.3 can 

                                                           
30

 Blanchard himself has doubts as to the sustainability of the Latvian recovery. See Blanchard, Blanchard 

(2012), Lessons from Latvia, available here: http://blog-imfdirect.imf.org/2012/06/11/lessons-from-latvia/ 
31

 Latvian Competitiveness, 2012, available here: http://krugman.blogs.nytimes.com/2012/06/10/latvian-

competitiveness/ 
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be interpreted as leaving a final exit door to Member States not to join the euro even in the 

very last moment. From an economic perspective, this decision (the decision not to join in 

the very last moment) could be penalised by the markets, but not in all cases. For example, 

markets could understand that the exchange rate between the old currency and the euro 

was misaligned and that therefore better not to accede that not accede in bad conditions. 

The economic one would be the most important constriction for a Member State to go for 

the option given by article 140.3 of not joining in the last moment. However, markets’ 

penalisation of this decision would not be inexorable. So the actuality of this constriction 

would depend on the circumstances in which the decision not to join would be taken. All in 

all, there would be no definitive legal or economic arguments in favour of the automaticity 

of the euro-accession process. 

 

-V- 

 

Proposition 2: exit from the euro-area is permitted, provided that certain conditions are 

met 

 

As I have argued before, in the second section of this article, the answers that we should be 

giving to the question of exit and expel are to a large extent conditioned by the answer that 

we gave to the problem of access to the Eurozone. As was shown before, access to the 

Eurozone is a voluntary decision of the Member State in question; voluntarism that is even 

kept right until the final step of the accession process. This gives a preliminary indication 

that the answer that has to be given to the question of exit is that unilateral exit is also 

permitted in EU law. As argued before, the whole argument is packed in a logical sequence. 

Therefore unilateral exit would not contradict the premise according to which access to the 

EU is voluntary all along this process. Right on the contrary, it would be its logical 

consequence. 

However, further arguments can be put forward in favour of unilateral exit from the 

Eurozone. The argument that I shall develop in the ensuing pages is the following one: the 

principle “permissum videtur in omne quod non prohibitum” (the principle according to 

which all that is not prohibited, is permitted) is of application in this context. 

As a first point, it is important to recall once again that exit from the Eurozone is not 

contemplated in the EU Treaties. It is therefore not prohibited, at least in an express way. 

Only withdrawal from the entire Union is foreseen, as has been seen above, in article 50 of 
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the EU Treaty32. Therefore, and right on the contrary, the silence of the Treaty might be an 

indication that unilateral withdrawal is possible. As shall be seen in the following, this 

interpretation would be further reinforced through the application of the principle 

permissum videtur, mentioned above, to this problem. 

 

The origin of the principle “permissum videtur” 

According to Kolb (2001), the principle “permissum videtur”, or, as this author refers to it, 

the “regle residuelle de liberte en droit international
33

”, was unknown to Roman Law. From 

this author’s perspective, “une regle mecanique et generale n’a pas de place dans la pensée 

problematique et topique romaine”. This may be true for the immediate origin of the rule, 

but maybe not for its remote and conceptual origin. More in particular, it seems that the 

maxim had its origin in the civil glossator Andrea Bonello (from Barletta, also known as 

Andreas de Barulo
34), who taught in Naples University circa the second half of the XIII 

century. However, as noted before, the intellectual root of this maxim can be traced back to 

Roman law. For example, the roman jurisconsult Florentinus, referred to liberty in the 

following terms35: 

 

“Libertas is the natural faculty of doing what one wants, unless it is prohibited by force or by law” 

 

This maxim was incorporated in the Justinian Digest (Digesto, I.5.4) and also in the Justinian 

Institutions (Instituta, I.3.1). The connection between this principle and the “permissum 

videtur” maxim is, to the best of my knowledge, not explicitly made by the roman law 

experts who have explored this issue, although it is, in my opinion, possible. In fact, the 

principle “permissum videtur” developed first in the private law realm, and was afterwards 

incorporated into public law. This gives indirect proof of the connection between the two36. 

                                                           
32

 Hofmeister (2011:126) explores the eventual use of an argument “a maiore ad minus”: if a State can leave 

the whole Union, then a fortiori, it can leave one of its subsets, in the case, the EMU. This is however not the 

argument I wish to pursue here, essentially because to considerate the EMU as a “minus” would be, in my 

view, misleading. EMU cannot be compared to any other EU policies; rather on the contrary, as part of the 

legal doctrine argues, it is of such an importance that it has to be rather understood as a whole system within 

the system of the Treaties. See Alonso Garcia (1994). 
33

 Residual or subsidiary law of liberty in international law 
34

BONELLO DE BARULO, Commentaria ad Codicem, 10.1.7, pg. 8. 
35

 See on this point Ando (2010:195). 
36

 I am indebted for their advice to trace back the origin of the maxim “permissum videtur” (and its reverse, 

the maxim  “quae non sunt permissae prohibita intelliguntur”) to Cosimo Cascione (Federico II University, 

Naples), Pierangelo Buongiorno (University of the Salento, Lecce), Alessia Fachechi (Second University of 

Naples, Naples) and Fernando Reinoso (Complutense University, Madrid). See, in general, Domingo (2006:328, 

principle number 740) and Fernandez de Bujan (2008:973). 
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In the public law realm, the principle “permissum videtur” is one of the cornerstones of, in 

particular, administrative law. It underlies what is referred to as the principle of public 

administration’s “negative bond” (“negative Bindung” in German, “vinculacion negativa” in 

Spanish). In this domain, there are two ways to understand the application of this principle: 

as regards the relationship between the administration and the individuals, and in relation 

to the administrative action outside its relationship with individuals. As regards the first one, 

the principle protects individuals’ freedom vis-à-vis administrative interference, above all 

when this interference has a negative impact upon the citizens’ rights. Therefore the citizens 

are free to act unless their actions are expressly forbidden. The administration cannot 

impinge upon the citizens’ rights unless this is expressly provided for in the laws and 

regulations. The second dimension implies that the administration is free to act unless this is 

forbidden by the laws and regulations. This would imply a wider margin of manoeuvre for 

the administration, which would deploy its activity always within the limits of the first 

dimension we have mentioned before. It would also be in sharp contrast with the principle 

of “positive bond” (“positive Bindung” in German, “vinculacion positiva” in Spanish), which is 

amalgamated in the Latin maxim “quae non sunt permissae prohibita intelliguntur”. This 

(the reverse of permissum) would imply that the administration could only act when this 

was expressly permitted. In administrative law, there is a lively debate as to which of these 

strands of the “permissum videtur” principle (the negative or the positive) should regulate 

the public administration’s activity37. 

 

The application of the principle “permissum videtur” in Public International Law 

 

In the public law domain, the principle “permissum videtur” also finds application in public 

international law. Kelsen, for example, had a very expansive understanding of the 

application of this principle in public international law. For him, the States could act freely in 

the international sphere unless this was expressly prohibited. In his opinion (Kelsen, 

1953:121 and 122), 

 

“S'il n'y a aucune norme du droit international conventionnel ou coutumier imposant l'obligation de se conduire 

d'une manière déterminée, le sujet est au point de vue du droit international juridiquement libre de se conduire 

comme bon lui semble”. 

Furthermore, for Kelsen, 

“L'absence de telles normes signifie seulement que l'Etat ou un autre sujet du droit international n'est pas, dans 

le cas concret, obligé de se conduire d'une manière déterminée. Ceux qui prétendent que dans un tel cas le droit 

                                                           
37

 A classical reference in this regard, in Spanish, is Garcia de Enterria (1958). 
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existant ne peut pas être appliqué oublient le principe fondamental selon lequel ce qui n'est pas interdit par le 

droit est permis par lui” (my underlining)38. 

 

However, authors such as Kolb, previously cited, are opposed to this extensive application of 

the principle into the realm of international relations. His arguments are important to be 

unpacked in this context since this is one of the authors who have made one of the most 

fundamental contributions in this field.  

As a starting point, it is important to remind the following platitude: States may act in the 

international sphere since they have legal personality. That is to say, States are to public 

international law what individuals are in the civil law realm. There are other actors which 

are recognised legal personality to legally act in the international sphere. But as Shaw 

(2008:197) remarks, “despite the increasing range of actors and participants in the 

international legal system, States remain by far the most important legal persons and 

despite the rise of globalisation and all that it entails, states retain their attraction as the 

primary focus for their social activity of the humankind and thus for international law”. The 

legal fiction according to which States are like persons is fundamental to understand the 

extent to which the principle “permissum videtur” may have a role in this context39. 

Having said this, Kolb understands that the principle “permissum videtur” has a role in 

international relations, though only a subsidiary one. In a nutshell, his arguments in favour 

of this stance are the following. His main departing premise is that public international law 

is public law according to its content but private law according to its structure. Thus the 

identification between the sovereign state and the individual, mentioned before, emerges 

here again. Accordingly, the application of the principle “permissum videtur” should be an 

ultima ratio: it should be a “regle tres subsidiare” and not a “prius” but a “posterius”. In the 

absence of a clear regulation on a particular matter, the law implementer should apply first 

the legal order in its entirety, then the general principles of law, then use legal analogies, 

and even the fundamental values on which law rests to fill the lacunae. Only afterwards the 

application of the “permissum videtur” principle would be possible. 

 

It is important to bear in mind that when Kolb writes he is thinking in the case in which a 

State would unilaterally act in the international sphere, and not so much in the case of a 

State action within an international organisation. The references that Kolb makes to this 

second case are very few in his paper. In this sense, Kolb (2001:119) argues the following: 

                                                           
38

 For an in-depth understanding of the context of ideas (not only legal) in which Kelsen’s stance on Public 

International Law was developed, see the excellent book by Bernstorff (2010). 
39

 According to Kolb (2001:125): “(…) le droit public est un droit publique par son contenu (…) mais prive par 

son structure”. 
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“Une autre distinction importante est celle entre le droit international de coexistence (…) el le droit 

international modern de cooperation (…). Cette cooperation se realise notamment a travers des organisations 

internationals. Les finalites communes impriment ici aux Etats des devoirs de prise en compte, de bonne foi, de 

partage, axes sur la realisation du but recherché. De lors, comme on l’a dit, le droit ne peut, dans ces brances 

moins encore qu’allieurs, se satisfaire d’un regle residuelle de droit, qui contredirait l’essence meme de l’effort 

commun”
40

 

 

Thus to sum up, although Kolb understands that the principle “permissum videtur” has 

some application in public international law, he would restrict this application to cases in 

which (1) there would be no express norm; (2) there would not be an implicit order or norm 

applicable to the case at hand; (3) the possibility to make a valid legal analogy would be 

foreclosed. However, in cases in which (1) the general principles of law would operate and 

above all (2) in cases in which the general values of the legal order would find application to 

fill a lacunae, the principle “permissum videtur” might find its natural locus for application. 

This restriction would even be stricter in the case of the relationships between states and 

the international organisation to which they belong, although this situation is not the 

primary focus of Kolb’s analysis. 

 

The application of the principle “permissum videtur” in European Union Law, in particular, 

in the case of Eurozone exit. 

 

I intend in the following to reverse Kolb’s argument and explain why the principle 

“permissum videtur” would have a wider application in EU law as regards Eurozone exit. In 

other words, I will try to explain why, for the EU law case, Kelsen was right and Kolb’s 

restrictions might be on need of further qualifications. 

My point of departure is that the whole EU constitutional law competence edifice rests 

upon the premise that Member States can do everything that is not expressly prohibited to 

them by EU law (and by national law, but this is a different matter in this context). Firstly, 

the ECJ case law as regards competences is very clear at this regard. Competences have 

been delegated to the EU “albeit within limited fields41”. Secondly, article 5(1) of the EU 

                                                           
40

 See in the same vein Kolb (2001:127). 
41

 See Van Gend en Loos (JUDGMENT OF 5. 2. 1963 —CASE 26/62, at page 12): “The conclusion to be drawn 

from this is that the Community constitutes a new legal order of international law for the benefit of which the 

states have limited their sovereign rights, albeit within limited fields”. A different question is whether the ECJ 

has respected its own self-imposed limitation (according to which Member States have made a restricted 

delegation of competences to the EU) or not. Weiler (2001:5) negates that this has been the case:  “there is a 

widespread anxiety that these fields are limited no more”. Craig (2011) and  Weatherill (2004) seem to point at 
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Treaty very clearly expresses the principle of attributed competences42. And thirdly, the 

subsidiarity principle would find application here as well43. All three arguments, that I do not 

need to develop in length here, since they are all well-known tenets of EU constitutional 

law, are the main pillars upon which an expansive reading of the “permissum videtur” 

principle in EU law may be based. The first argument (the EU would have a restricted ambit 

of delegated competences) would mean that outside that field, there would be the 

presumption that the Member States could act, at least a priori. This would be reinforced by 

the principle of attributed competences: for the EU to act, it would need an expressly 

attributed competence, and not the other way around. Outside the field of competences 

that have expressly been attributed to the EU, Member States would be entitled to act, 

even in their relationship with the Union, and in their relationship with other Member 

States. Finally, as regards subsidiarity as it is enshrined in article 5(2) of the EU Treaty, this 

would concern more the exercise than the attribution of EU competences, as I have argued 

elsewhere (Estella, 2002). But as a general principle of EU constitutional law, it is clear that 

subsidiarity establishes a presumption in favour of Member States action and against EU 

action, which would have to justify why its action would be more effective than individual 

Member States’ action. Therefore, a fortiori, what is true for the exercise of EU’s 

competences, would be even truer as regards their attribution. Competences that have not 

been attributed to the EU (as the competence to prohibit Member States from leaving the 

Eurozone) would be Member States’ competences, unless the Treaties expressly provided 

otherwise. The fact that we would be talking here about a competence “not to do”, about a 

prohibition, further reinforces the force of all three arguments in this context: the EU would 

have a restricted ambit of competences, EU competences should be expressly attributed to 

the EU for it to act, and subsidiarity would imply a presumption against EU action, but this 

would be even more so the case for EU’s interventions whose aim would be to preventing 

Member States from taking action. In summary: all three arguments would give ground for 

the “permissum videtur” principle to softly land in EU law. The principle “permissum 

videtur” would regulate the relationship between individual Member States and the Union, 

                                                                                                                                                                                     
the same direction. However, Lenaerts (2011:1367) adopts a more nuanced stance: “Far from being a sign of 

inconsistency, this jurisprudence shows that the ECJ pays full respect for the competences retained by the 

Member States in [areas] so fundamental to national sovereignty”. In my opinion, the ECJ, once an activist 

Court in the field of competences, would have adopted a much more cautious approach to this issue in more 

recent times, at least in crucial areas of national sovereignty. As Lenaerts and Gutierrez-Fons (2010:1668) put 

it: “Vertically, the ECJ must be respectful of the constitutional traditions of the Member States, but not to the 

extent of giving up the basic constitutional tenets of the Union. This is what appears to transpire by contrasting 

the outcome of Omega with that of Viking and Laval. Beyond the bounds of a core nucleus of key shared 

values vital to the Union’s integrity, however, the ECJ should have recourse to a “margin of appreciation” 

analysis which would strike the right balance between “European commonality” and “national particularism”. 

Thus, the national identities are preserved as the Union continues to be based upon a model of “value 

diversity”. This is in sharp contrast with the following much cited Lenaerts’ (1990) sentence: “there simply is 

no nucleus of sovereignty that the Member States can invoke, as such, against the Community”. Lenaerts was 

writing then in the 90s. This contrast with Lenaerts’ more recent approach to the issue of EU competences 

exemplifies particularly well the new mood that presides today over the ECJ on this matter.  
42

 For an in-depth analysis see Craig (2012) and Craig (2011). 
43

 See Estella (2002). 
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a sui generis international organisation. Legal commitments encapsulating prohibitions 

against Member States should therefore be express. Outside this framework, Member 

States would be free to do as they please vis-a-vis other Member States and vis-a-vis the 

European Union itself. In other words, if exit from the Eurozone is not expressly prohibited, 

then Member States would be free to unilateral exit if and when they pleased. Or if one 

wants a metaphor to try to definitively drive the point home: single Member States would 

be like individuals vis-a-vis the EU, which would be the public authority in this context. 

Therefore the principle “permissum videtur” between the EU and Member States would 

resemble the application of this principle in the domain of public power-individuals’ 

relations. 

Would there be any restrictions to the application of this principle, in the euro-zone 

context? The answer is affirmative: there would be certain restrictions. But the point is, 

rather, how extensive these restrictions would be. Would they impede the application of the 

principle “permissum videtur” to the Eurozone? Let us first see the answer that Kolb gives to 

this problem from a general (public international law) perspective. According to this author: 

 

“en generalisant (…) on peut dire que la theorie de l’autorisation doit au moins l’emporter sur celle de la liberte 

residuelle a chaque fois que le comportement d’un sujet affecte les droits subjectifs du tiers (…) On a par 

ailleurs propose de ne pas etendre la protection de la theorie de l’authorisation a tout comportement qui a des 

consequences sur dessimples interest (…) des tiers, car dans un monde de plus en plus interdependant cela 

revient a inhiber trop largement les spheres d’action”. 

 

Applied to the EU context, the idea would then be the following: the application of the 

principle “permissum videtur” would find its limits when subjective rights of other Member 

States (or the EU) would be at stake. Simple “interests” would not be enough to definitively 

paralyze its application. 

It is fairly obvious that there are no other Member States’ or EU’s subjective rights (in the 

legal sense of this expression) which would be affected if a Member State decided to exit 

the euro-zone. Not even the most extreme legal and or economic theses against unilateral 

exit elaborate on this idea. By the same token, it is however clear that if a Member State 

decided to exit, other Member States’ interests or the European Union’s (the Eurozone’s) 

interests could be at stake. As Kolb says, this would not be a definitive argument to stop the 

rule from being applied. However, it is also true that this should have some relevance for 

understanding how the principle “permissum videtur” should be applied in this context. In 

this sense, the idea would be that a Member State could unilaterally leave the Eurozone if, 

and only if, before taking that decision, it had done everything it could to try to solve the 

situation in a cooperative manner with the EU and the rest of the Eurozone members. Once 

this had been tried with no positive results, then the Member State in question would be 
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free to leave the euro-zone. EU or Member State’s interests would only be a temporal break 

for a Member State unilateral exit. It would also be a break that would imply that the 

potential exiter would do, to the best of its ability, what is possible to solve the issue in a 

cooperative way with the rest of the actors at play. After that, it would be free to leave the 

eurozone. 

This stance is further reinforced by the analysis that Klamert does, more specifically, on the 

EU principle of “loyal cooperation”, which is enshrined in article 4(3) of the EU Treaty. 

According to Klamert, 

 

“(…) the Union interest in the form of a qualified expression of a concrete interest of one or several Union 

institutions should be the determining criterion for activating duties of action or abstention. While duties of 

conduct based on loyalty exist, they have shown to be the exception, while duties of result are the rule” 

 

It is important to remark that Klamert is speaking here of duties, and not of plain legal 

commitments. Clearly, duties would be more than a political or a moral commitment44 (to 

take into account the Union’s or other Member States’ interests) but less than a legal 

obligation45. And secondly, Klamert also argues that in many cases, rather than speaking of a 

duty of result or of a duty of conduct, one should speak of a “best-effort” duty. This would 

be the case, as I have suggested before, as regards the area of exit from the Eurozone. 

Member States would have a sort of “duty” to make the best possible effort to find a 

cooperative solution before they decide to leave the euro. After that “duty” had been 

implemented, they would be free to leave the Eurozone. 

An important final point to close this section is the question of “interest”. What would be 

the interests (either EU or Member States’) at stake if an individual Member State decided 

to unilaterally leave the Eurozone? This is a thorny question, since apparently it may seem 

clear that unilateral exit of one Member State may always negatively affect the rest of the 

Eurozone, or other Member States; but in reality this is less clear that it may seem at first 

sight. 

The main economic argument against letting a Member State to unilaterally leave the 

Eurozone is that it would (1) either provoke the whole Eurozone collapse or (2) prompt 

other individual Member States leaving the Eurozone (when they wanted to stay). To drive 

the point home: it could be argued that if Greece left the Eurozone, this would in turn 

                                                           
44

 On the difference between legal, political and moral commitments, see Estella (2015). 
45

 Klamert seems to suggest that specific duties could stem directly from either the principle of loyal 

cooperation or from article 4(3) of the EUT. In my opinion this could only be the case if other articles (either of 

the Treaties or of EU secondary legislation) would support their creation. In the rest of the cases, either the 

principle or article 4(3) of the EUT would generate, at most, a general duty to cooperate, or a “best-effort” 

duty as Klamert refers to it. 
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provoke the whole Eurozone break-up; or else, it could be argued that if Greece left the 

Eurozone, this could provoke Italy or Spain undesired exit. However, would this necessarily 

have to be the case? 

The standard reading of economic literature on contagion goes as follows46. Exit would 

imply a return to the exiter’s national currency and therefore an inevitable devaluation of 

the new currency. In fact one of the reasons, if not the most fundamental one, why a 

country would decide to unilaterally exit the Eurozone would be to proceed to a substantial 

currency depreciation or devaluation, as I have analysed elsewhere (Estella, 2015). This 

would improve the competitive position of that Member State which in turn would increase 

exports and also, with the time, would attract new foreign investment, above all if inflation 

was kept under control. However, this would prompt a moral hazard problem. Public debt 

would be re-denominated into the new currency and therefore creditors would suffer the 

depreciation. As for private debt, this would depend on what is written in private contracts, 

but in many cases the re-denomination would also be accepted. For example, in the 

Argentinian case, the redenomination from dollars to pesos did not create serious problems 

and the haircut was accepted by investors in general terms4748. The reason is clear: in the 

midst of a financial crisis, investors prefer to get back some money rather than to get back 

none (Mody, 2013). So in general terms, the risk of exiting would be trespassed to both 

domestic and above all to foreign debtholders. Being this the case, so the standard reading 

on the literature on contagion goes, then it would all depend on the exposure which foreign 

investors, in particular foreign banks and other financial entities, would have as regards the 

country that is exiting the euro. For example, in 2008-2010, when there was much talk 

about Gre-xit, German and French banks were very heavily exposed to Greek public and 

private debt (in fact they were the most exposed ones within the Eurozone: see Figures 2 

                                                           
46

 There is no shortage of works on contagion in economics. In fact this is one of the most controversial issues 

in this discipline. I have followed here, in particular, the analysis of Castellacci and Choi (2015) and that of  Van 

Rijckeghema and Wederb (2003 and 2001). However one should also take into account the following: Naqvi 

(2015); Pericoli and Sbracia (2003); Kaminsky and Reinhart (2001); Kaminsky and Reinhart (2000); Dornbusch, 

Park and Claessens (2000), among others. 
47

 This is the point made by Eichengreen (2007:19): “Argentina’s dealings with its creditors suggest that the 

government of a country altering its currency arrangements is in a relatively strong position. While that case 

also gave rise to litigation in a variety of venues, it did not force the re-dollarization of previously “pesified” 

contracts or force other compensation to aggrieved creditors”.  
48

 In fact, Scott (2012:3) argues that re-denomination is a better alternative to avoid legal suits from creditors 

compared to a simple haircut or debt restructuring in the same currency. According to him: “Redenomination, 

within a proper legal framework, avoids the need to negotiate debt reduction levels with creditors and the 

disruption in payment and trade flows that may be necessitated to shield country assets from exposure to 

attachments by holdout creditors”.  Further, in page 43 he says: “In comparison, redenomination provides the 

clear advantage of making holdouts simply impossible. All existing debt is automatically converted to the new 

national currency upon passage of the appropriate national legislation. Because the haircut in a 

redenomination is imposed through devaluation, the alteration of payment terms simply does not exist as a 

grounds for suit. Accordingly, as long as enabling redenomination legislation were adopted in other 

jurisdictions, as discussed above, creditors would have no way to seek the original full value of their bonds”. 
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and 349). If Greece had exited, this would have in turn negatively impacted upon the banks 

of these two countries, therefore spreading out the crisis towards these EU Member States, 

which are key for the Eurozone. In fact the “firewalls” that were established at the time (the 

EFSM –European Financial Stabilisation Mechanism- the EFSF –the European Financial 

Stability Facility- and above all the ESM, the European Stability Mechanism), plus the 

unconventional ECB measures implemented since the unfolding of the crisis, were primarily 

oriented to reduce these Member States’ banks exposure to Greek debt, as Legrain has 

forcefully argued (Legrain, 2014). In sum: what would explain contagion would be the 

Member States banking interlocking; the higher this interlocking, the higher the risk of 

contagion. 

In general terms this reading of things is valid but not without qualifications. The first 

qualification would be that, as has been mentioned above, the financial vehicles that were 

put in motion to bailout Member States, could be used, in the case of a unilateral exit, to 

protect the Member States that would remain in the euro-zone, rather than to avoid or 

impede exit. Therefore the risk of contagion could be managed through this way: as I have 

said before, in reality the bailouts to different Member States, like Greece for example, 

were, at least in part, indirect rescue measures for the banks that had big exposures to this 

Member State’s debt. The only difference would be that, this time, these rescue measures 

would be direct, and not indirect. This is to say that the risk of contagion would not 

necessarily mean the break-up of the Eurozone or a chain of other Eurozone members’ 

exits: it would all depend on what measures were implemented to manage this risk. 

The second qualification that has to be made is that all depends on the level of exposure of 

European debtholders of the sovereign and private debt of the country that unilaterally 

exits. As is known, as regards Greece, for example, this is lower now than it used to be at the 

beginning of the crisis50. This is why, as some analysts remark, markets are not especially 
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 In Figures 2 and 3 I plot Foreign Claims (a common measure of bank exposure) to Greece from a number of 

countries. As it stems from both figures, that the most exposed countries to Greek debt were the UK and 

Japan, at a long distance with respect to the rest of the countries that appear in both Figures. However, if we 

extract from this group non-eurozone members (the UK, Japan and the United States) then it is also clear that 

German and above all French banks were the most exposed to Greek debt. This data are consistent with the 

analysis of Merler (2015). However, since the BIS data are based on the data that the Central Banks of the 

country in question report to the BIS (for the problems associated to this, see BIB, Guidelines to the 

International Consolidated Banking Statistics, January 2015, 

https://www.bis.org/statistics/bankstatsguide.htm&m=6%7C31%7C588), there is ground to think that French 

and German exposure to Greek debt must have been wider from 2008 to 2010. This is what VANESSA 

FUHRMANS and SEBASTIAN MOFFETT report for the Wall Street Journal in this article “Exposure to Greece 

Weighs On French, German Banks” available at 

http://www.wsj.com/articles/SB10001424052748703798904575069712153415820. According to these 

authors “German and French banks carry a combined $119 billion in exposure to Greek borrowers” (they were 

writing in February 2010). 
50

 Figure 3 is interesting at this regard. It shows a very intense process of debt exposure reduction from French 

and German banks which started in the 3rd and 4th quarters of 2008. This process of deleveraging ended in 

2010-Q2 for Germany and a little bit earlier (2009-Q2) for France. Debt exposure was incremented and 

reached a new peak in 2011-Q1 for France. As for German banks, they experienced the same process of 
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anxious now about Gre-exit (Durden, 2015). The level of exposure is the critical element 

here. If contagion depends on exposure, and this is low, then contagion can be contained. In 

other words, the Eurozone breakup does not necessarily have to be the case, or the 

Eurozone exit of some Member States does not necessarily have to be the case. 

A second effect that can be unfolded, did a country decide to exit, would be in terms of 

sovereign and private debt spreads. To simplify the discussion, I focus here only on the 

former, and leave aside the latter (though similar arguments could be used for both). The 

argument here is that as the risk of exit increases, the risk premia of the rest of the Member 

of the Eurozone also increases. This would be independent on the other Member States 

objective fundamentals. This is what was observed during from 2008 to 2010. At the time of 

the first bailout to Greece, which was operated in May 2010, risk premia of other Member 

States started skyrocketing. This was the case of Spain and Italy, for example (see Pictures 1 

and 2). Spain and Italy were objectively speaking in better economic shape than Greece at 

the time (although in trajectory, they clearly presented vulnerabilities: see Figure 451). 

However, the possibility of Gre-xit negatively impacted on their respective investment 

profiles. Brook, de Cunha and Mosley (2012; 2014) explain that this has to do with what 

they call “peer country effects”. Markets “categorise” in different groups different states 

and therefore rate a particular State in relation to its peers, not in relation to the wider 

group. Spain, Italy and Greece, for example, would be categorised in the group of 

“peripheral” Member States of the EMU, or PIIGS. “When investors are more optimistic 

about a given group of countries, each country in that group will experience an 

improvement in market access. But when investors are more pessimistic about a set of 

countries, every borrower in that category will suffer, even if the country’s fundamentals do 

not warrant that pessimism” (2012:2). This is why in the midst of the 2010 recession, 

Spanish authorities, for example, insisted on the (not particularly diplomatic) argument that 

“Spain is not Greece”52. Clearly they had in mind “peer country effects”. 

                                                                                                                                                                                     
increase of exposure to Greek debt (2008-Q3), but in minor volumes if compared to France. After those new 

increases, French banks took deleveraging seriously and in 2012-Q3 it reached the lowest point of all the 

period under consideration. German banks did the same thing in around the same period (2011-Q2) but since 

2012-Q1 they started once again to buy Greek debt. This lasted until 2014-Q1 for French banks and 2013-Q4 

for German banks. After this time, a new process of deleveraging seems to be in due course, as new threats of 

Grexit are again on the table. 
51

 This statement is not however without qualifications. Figure 4 clearly expresses that Spain had a problem of 

private debt, whereas Italy had a problem of public debt (above all since the crisis exploded in 2008). However, 

it is also clear that Greece had 4 problems at the same time: a public debt problem, a public deficit problem, a 

problem of (lack of) growth and a private debt problem (although to a minor degree if compared to the other 

three problems). 
52

 Both the Spanish former Prime Minister, Zapatero, and the current one, Rajoy, have insisted in countless 

occasions on this argument. See El Pais 11 February 2010 “Zapatero subraya el compromiso de España con 

Grecia y la solvencia de la economía 

española”http://economia.elpais.com/economia/2010/02/11/actualidad/1265877173_850215.html and El 

Pais 5 May 2010 “Rajoy: ‘Grecia está como está por políticas como las de España’ 

http://elpais.com/diario/2010/05/05/espana/1273010402_850215.html 
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However, the same authors suggest that the “peer group effect” may work the other way 

around. Thus if, for example, “one’s peers are fiscally profligate, the (…) “average” country 

will [then] appear safer than its peers” (2012:3). This means that contagion is related to 

what a Member State’s peers do but, also, that it can be managed. This will also depend on 

what one country pertaining to the group does relative to what the other members of the 

group do. In other words, if one member of the group decided to exit the Eurozone, this 

would probably have an effect on the rest of the members of that group (in terms of higher 

spreads). But once again, exit of the rest of the members of the group will not have to be a 

deux ex machina: it would depend on what single Members of this group do relative to what 

the remaining members do to contain the crisis. 

Therefore, and to sum up what has been discussed in the last part of this section, it can be 

said that it is clear that unilateral exit could affect the interests of either the whole Eurozone 

(its survival) or of individual members of the Eurozone (which might be prompted to 

undesired exit). This implies a restriction on the application of the rule “permissum videtur” 

as regards exit. This restriction would take the following form: since third parties’ interests 

might be affected by the decision of one member to unilaterally exit, the latter would have 

to do a “best-effort” to try to solve the issue in a cooperative matter. Once this would have 

been done, then “permissum videtur” would enter the scene, and therefore, a Eurozone 

member could unilaterally exit. However, it is important not to overemphasize the 

importance of the risks which would be associated to exit (be them in terms of bank 

contagion or sovereign spreads contagion); on the contrary, depending on how these risks 

were to be managed managed, they would not necessarily imply the Eurozone implosion or 

else that other members of the Eurozone will have to exit. 

 

Figure 2: Foreign Claims to Greece 
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Source: BIS (Bank of International Settlements) available at http://stats.bis.org/bis-stats-

tool/org.bis.stats.ui.StatsApplication/StatsApplication.html?query=eJxNUEFOwzAQnF0Vooo

LV45IXDjzAttxEtMkTW2naSqhvInvIR7DJCBRS6vdGc%2Fseg1I9%2Fr58YxHG9Lk7eJMTq7xncc

TYcqEiwu2Xca4lCabqj1OAuABKL6Y75i%2Fme%2BxsjsU50BDngleoKWHhjUy9BChibUz0P4IfR

%2BgFTnXQDPzQE3oqamhZoRaai15Q74lzhN9V2h3oYc6x7o8QMfE3jP9LbS27BmgDfl%2BxfS

%2FcY6nJo7Yb5vkefB83h5ygZwhNWSCVJAGEiAJcsWuiv5EkUBOKKIf%2FnaSbSce3eJXdnOv%

2Fx9wM%2BwH%2BbU6ZA%3D%3D 

(last acceded 6th May 2015) 

 

Figure 3: Foreign Claims to Greece (only Eurozone members) 
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Source: BIS (Bank of International Settlements) available at http://stats.bis.org/bis-stats-

tool/org.bis.stats.ui.StatsApplication/StatsApplication.html?query=eJxNUEFOwzAQnF0Vooo

LV45IXDjzAttxEtMkTW2naSqhvInvIR7DJCBRS6vdGc%2Fseg1I9%2Fr58YxHG9Lk7eJMTq7xncc

TYcqEiwu2Xca4lCabqj1OAuABKL6Y75i%2Fme%2BxsjsU50BDngleoKWHhjUy9BChibUz0P4IfR

%2BgFTnXQDPzQE3oqamhZoRaai15Q74lzhN9V2h3oYc6x7o8QMfE3jP9LbS27BmgDfl%2BxfS

%2FcY6nJo7Yb5vkefB83h5ygZwhNWSCVJAGEiAJcsWuiv5EkUBOKKIf%2FnaSbSce3eJXdnOv%

2Fx9wM%2BwH%2BbU6ZA%3D%3D 

(last acceded 6th May 2015) 
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Source: http://countryeconomy.com/risk-premium/spain (Accessed 7 May 2015). 

 

 

 

 

 

 

 

 

 

 

 

Picture 2: Italy risk premium 
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Source: http://countryeconomy.com/risk-premium/italy (Accessed 7 May 2015) 

 

 

 

 

 

 

 

 

 

 

Figure 4: Spain, Italy, Greece fundamentals (2003-2014) 
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Source: Eurostat (2015) and Trading Economics (data for Greece: 

http://www.tradingeconomics.com/greece/government-budget and 

http://www.tradingeconomics.com/greece/government-debt-to-gdp Accessed 7 May 2015). 

 

 

 

 

-VI- 

Proposition 3: expel from the euro-area is forbidden. This is an absolute and universal 

proposition. 

 

As has been shown before, expulsion from the Eurozone is not expressly foreseen in EU law. 

However, mainstream legal and economic analyses, though more nuanced about expulsion, 

do accept the possibility of a member being expelled from the Eurozone. However I shall 

argue in the following that expulsion from the Eurozone is illegal in EU law. Besides, this is a 

universal proposition, which does not admit exceptions. 

Neither the FTEU, nor the EUT, foresee expulsion from the Union or from a particular EU 

policy. Secondary EU law does not foresee expulsion either. At most, EU constitutional law 

provides, as has been already mentioned in section 3 of this paper, for a system of 

“suspension” of Member States’ voting rights in article 7 of the EUT53. However, such a 

sanction would be the consequence of a systematic violation by a Member State of article 2 

of the EUT, an article which incorporates the main values and principles on which the EU is 

based: democracy, the rule of law, human rights, the equality principle, etc. Article 7 raises 

the following points: firstly, since it establishes a sanction, it has to be interpreted 

restrictively. Therefore it applies only to cases in which a clear breach of article 2 EUT has 

been the case. Secondly, suspension of voting rights does not amount to expulsion from the 

                                                           
53

 On the genesis of Article 7 EUT and its incorporation into the Treaty, see Sadurski (2010). 

geo\time 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Public Debt Spain 47.6 45.3 42.3 38.9 35.5 39.4 52.7 60.1 69.2 84.4 92.1 97.7

Italy 100.4 100 101.9 102.5 99.7 102.3 112.5 115.3 116.4 123.1 128.5 132.1

Greece 97.4 98.6 100 100 106.1 105.4 112.9 129.7 146 171.3 156.9 175

Public Deficit Spain -0.4 0 1.2 2.2 2 -4.4 -11 -9.4 -9.4 -10.3 -6.8 -5.8

Italy -3.4 -3.6 -4.2 -3.6 -1.5 -2.7 -5.3 -4.2 -3.5 -3 -2.9 -3

Greece -5.6 -7.5 -5.2 -5.7 -6.5 -6.5 -9.8 -15.7 -10.2 -8.7 -12.3 -3.5

GDP Growth Spain 3.2 (p) 3.2 (p) 3.7 (p) 4.2 (p) 3.8 (p) 1.1 (p) -3.6 (p) 0 (p) -0.6 (p) -2.1 (p) -1.2 (p) 1.4

Italy 0.2 1.6 0.9 2 1.5 -1 -5.5 1.7 0.6 -2.8 -1.7 -0.4

Greece 6.6 5 0.9 5.8 3.5 -0.4 -4.4 -5.4 -8.9 (p) -6.6 (p) -3.9 (p) 0.8

Private Debt Spain 142.3 154.1 170.2 193 206.1 210.2 215.3 216.9 213 203.4 187.2

Italy 89 93 98.8 105.2 113 116.7 122.6 123.9 122.2 123.6 121.5

Greece 68.8 74.7 86.5 93.3 102.2 113.8 117.5 128.8 130.6 130.5 135.6
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Union. In fact article 7(3) in fine states very clearly that the “suspended” Member State is 

still bound by EU law obligations derived from its membership to the Union. Thirdly, it is 

unclear whether this article could provide a legal ground to selectively suspend the voting 

rights of a Member State as regards a particular policy: the wording of the article seems to 

indicate that this is an all-or-nothing sanction. Finally, but maybe most importantly: this 

article poses very fundamental legitimacy issues, which probably makes its potential 

application to become a very exceptional one, if it is ever applied at all. Thus the structure of 

this article relies on the assumption that the Union is a perfect democracy, in which the rule 

of law, human rights, and the rest of the list included in article 2, are fully respected. 

However, and to say the least, this is a rather cavalier assumption. In fact, would article 7 be 

applied at all, we would be then before of a Kafkyan conundrum, in which an entity that is 

being constantly challenged from the perspective of its own legitimacy would be suspending 

the rights of a Member State also for reasons of legitimacy. This maybe the reason why, 

irrespective of the fact that some Member States have recently undertaken a path that is at 

least dubious from the perspective of democracy and human rights, this article has never 

been implemented (Müller, 2013). 

If suspension of voting rights is, as has been put by former President of the European 

Commission, Barroso, “a nuclear option” solution (therefore, unusable) (Müller, 2013:17) 

and expulsion is not foreseen by the EU Treaties, then it should be concluded that expulsion 

from the Eurozone is also barred. However, in the case in which both arguments were 

deemed to be of a rather formal kind, and therefore, not completely convincing, there 

would be an additional argument against expulsion (from the Eurozone, but also from the 

Union as a whole). To this I turn in the next pages. 

The argument I am referring to is the reverse argument to the principle “permissum 

videtur”. In Latin language, this second maxim would be “quae non sunt permissae prohibita 

intelliguntur”, which means that all that is not permitted, is prohibited. Since I have devoted 

an important part of this article to the principle “permissum videtur”, I will not tire the 

reader with a lengthy explanation of the origins and development of this principle, which 

can be also traced back to Roman Law. The point I would like to make here is that, in public 

law, this principle is also called the principle of “positive bond”, according to which public 

authorities, and in particular the public administration, would only entitled to act when this 

is expressly permitted. Therefore, and applied to EU law, if expulsion is not expressly 

foreseen, then the EU public authorities could simply not expulse a Member State. Here the 

parallelism that we saw in the previous section between public authorities (the Union) and 

individuals (single Member States) would be of application as well. 

Let us further develop this argument. The first point to be noted is that both the principles 

of negative and positive bond, or “permissum videtur” and “permissae prohibita” are but 

two sides of the same coin. Both would be applied to the Union in its relations with single 

Member States. From this perspective, the combination of both principles would imply a 
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double restriction upon the Union. The first restriction (permissum videtur) would mean 

that the Member States are free to do everything that is not expressly prohibited. Therefore 

the Union would not be legally entitled to refrain them from doing what is not expressly 

prohibited. The second restriction (“permissae prohibita”) would be that the Union could 

not do something when this is not expressly permitted. As happened in the case of the 

principle permissum videtur, this would even be so more the case in the area of sanctions to 

Member States54. In this field, the lack of permissions in favour of the Union to do 

something should be more restrictively interpreted. As expulsion from the Eurozone would 

be a kind of sanction to the Member State that is not behaving well inside the Eurozone (as 

the conventional legal and economic view on expulsion arguments) then this restrictive 

interpretation should be applied as well here. The interpretation should be that expulsion 

could be only accepted if this were expressly permitted. Lacking this particular permission, 

then the Union could not expulse any of its Members, neither from the Union nor from 

particular policies. 

A second point to be noted in the structure of the argument is that it assumes that the 

Union is “the public authority” and that single Member States are “like” individuals. It is 

clear that this is a legal fiction, above all as regards single Member States. But as has been 

shown above, in a different section of this paper, public international law takes this 

assumption for granted in the sphere of international relations. Therefore this part of the 

argument is not unduly stretching it to its logical limits. In other words, it is not assuming 

anything that classical international relations or public international law does not. The 

metaphor according to what single member States are like individuals in their relationships 

with the Union is a valid one if we want to obtain a better analytical insight of the problems 

associated to membership, exit and expulsion from particular policies or areas, like the 

Eurozone. 

The third point to be noted is that the prohibition to expulse members from the Eurozone is 

a universal proposition. It does not accept any exceptions. In this sense, it differs from the 

interpretation that was given to exit. We saw in a previous section that exit is subject to 

certain conditions, in particular, to the duty to make “a best effort” to solve the issue in a 

cooperative manner before a Member States proceeds to exit. But the reason for this 

difference is clear: while “permissum videtur” is in reality thinking in single Member States 

freedom to do or not to do, “permissae prohibita” is thinking in the freedom of the Union to 

                                                           
54

 According to Craig and de Burca (2011:77), the ECJ has adopted both a narrow and a wider formulation of 

the “implied powers” theory. The narrow one connects the implied power to a pre-existent, express, power or 

competence. The wider one connects it to a pre-existent EU objective. Though the “implied powers doctrine” 

has developed more extensively in the sphere of the EU external action (see Konstadinidies, 2014), there are 

instances in which it also has found application in purely internal (EU) situations (see the case law cited by 

Craig and de Burca, supra). Expulsion would be closer to an internal EU situation than to the development of 

an EU external power. However, an “implied powers” argument could not be constructed here, since it is very 

difficult to see to which pre-existent competence or even objective the power to expel could be linked to. The 

closest option would be to link it to article 7 of the EUT, which, as I have argued in the text, clearly excludes 

expulsion. 
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do or not to do. What the Union can do under the first (“permissum videtur”) is just a mirror 

reflexion of what Member States can or cannot do. Member States are free to leave, and 

therefore the Union cannot impede them to do it. But as single member States freedom to 

leave may have an impact either on other Member States of the Union or on the Union as a 

whole, then the exercise of this freedom should be handled with care. On the contrary, in 

the case of “permissae prohibita”, we are just talking about the relationship between the 

Union (a public authority) and a single member State (the individual who could be 

expulsed). If not expulsed, one could argue that the rest of the Union or other Member 

States could suffer55. However, this could not amount to a qualification of the Union’s right 

to expulse. The parallelism here is with the death penalty: if it is not legal, a particularly bad 

wrongdoing that a person may have done could not turn it legal. 

To sum up, since expulsion from the Eurozone is not expressly foreseen by EU law, then it 

follows that Member States could not be expelled from the European monetary union. The 

principle “permissae prohibita”, according to which all that is not expressly permitted, is 

prohibited, would be of application to the Union authorities here. Further, the fact that 

expulsion would have a “sanction” dimension would imply that a broad interpretation 

should be given to this restriction. Therefore, the Union could not derive a supposedly right 

to expel members from the Eurozone indirectly from other legal bases of EU law, such as, 

for example, article 7 of the EU Treaty. 

 

-VII- 

 

I have shown in this paper that accession to the EMU is a voluntary process, that Member 

States can unilaterally exit the Eurozone, and that the EU cannot expel a Member State from 

the EMU. In the following I offer a short summary of the main arguments that have been 

developed all along this paper. 

First, Member States can access to the EMU in a voluntary way. Membership to the 

European Union does not generate any obligation to access the Eurozone, since this 

obligation is not written anywhere in EU law. The importance of the EMU (which is, as has 

been argued in this paper, not only a fundamental EU policy but also can be qualified as a 

system within the system of the Treaties) cannot amount to implicitly generate an 

obligation to join the euro on the side of Member States. Further, there is not an obligation 

                                                           
55

 However, there should be an exercise of comparison of sufferings: for the same reason that a Member State 

exit could make suffer the rest of the Union or single Member States, expulsion could have the same effect as 

well. So if expulsion was accepted, then the Union would have to take into consideration how it would suffer 

more, with that member State being expulsed or not. In other words, expulsion, if it were to be accepted, 

would necessarily make the Union to get into a similar comparative analysis of the relative costs and benefits 

that it would have, which we saw as regards exit. 
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to join the ERM-II; and once a Member State is in the ERM-II, article’s 140.3 unanimity 

(which is explicitly referred to by this article as unanimity of the Eurozone members and the 

Member State that will accede to the euro), means that the latter may refuse access even in 

the last phase of the accession process to the euro. 

Secondly, a Member State may exit the Eurozone. Since exit is not expressly forbidden by EU 

law, it has to be interpreted that exit is permitted. The principle “permissum videtur”, 

according to which everything that is not prohibited, is permitted, finds application here, in 

favour of Member States. However, the possibility of exit is not completely unconditioned. 

That Member State which is considering exit, has a “best effort” duty to try to solve the 

issue in a cooperative way with the rest of the Member States of the Union before it decides 

to unilaterally exit. After it has made a best effort to solve the issue, it can leave the 

Eurozone. 

Finally, the Union cannot expulse a Member State from the Eurozone. Since expel is not 

expressly foreseen by EU law, then it has to be interpreted that it is prohibited. The maxim 

“permissae prohibita” is of application here, in this case to the Union, vis-à-vis Eurozone 

Member States. Non-expel may create difficulties for the rest of the Member States of the 

Union or of the Eurozone. However, this cannot amount to generating exceptions to this 

interpretation. The prohibition to expel members from the Eurozone is, therefore, an 

absolute one. 


